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will attempt to settle the claim between the parties. If it is unable to resolve the claim
between the parties, the EEOC may decide to bring suit in federal court on behalf of the
disabled individual. In the event the EEOC’s investigation does not establish that there
was discrimination, or if the EEOC decides not to pursue a claim in federal court, it will
issue a notice of “right to sue,” which allows the complaining party 90 days to file a
lawsuit. A complaining party also has the right to request a notice of “right to sue” from
the EEOC 180 days after a charge was first filed with the Commission.

Remedies available for discrimination under the ADA may include back pay, front pay,
hiring, promotion, reinstatement, reasonable accommodation, restored benefits,
attorneys’ fees, expert witness fees and court costs. A court or the EEOC may also award
additional monetary damages in cases of intentional discrimination.

Are there state laws that protect a disabled service member’s rights in the
workplace?

Yes. Most states have laws that are similar to the USERRA and the ADA. Disabled
service members should be certain to check the laws of the state where they live, as some
states have laws that offer even more protection than the federal statutes. For example,
as discussed above, the ADA applies only to employers that have 15 or more employees.
State anti-discrimination laws often apply to employers with even fewer employees.

Taking Leave for Medical Care: The Family and Medical Leave
Act (FMLA)

What is the FMLA?

The FMLA is a law that guarantees unpaid leave from work to individuals with serious
health conditions and to the family members who care for them. The FMLA allows
“eligible employees” of “covered employers” to take up to 12 weeks of unpaid leave from
their jobs within a 12-month period because of a serious health condition or in order to
care for a close family member with a serious health condition.

An “eligible” employee is an employee who has worked for a covered employer for at least
12 months, working a minimum of 1,250 hours (not including paid or unpaid leave), and is
employed at a worksite with at least 50 employees within a 75 mile radius of that worksite.

A “covered” employer is one who has employed more than 50 employees during 20 or more
workweeks in the current or preceding calendar year. Additionally, all public agencies as
well as public and private elementary and secondary schools are covered under the FMLA.

Family members who need time off from work to care for wounded service members
should ask their supervisor, union representative or their employer’s human resources
department whether the FMLA applies to them.

A limited group of “key employees” may not be entitled to full reinstatement
upon return from leave because of the critical role they serve within the employer’s
organization. Such “key employees” must be among the highest paid 10% of all
employees within a 75-mile radius of the employee’s worksite. Employers must notify key
employees of their status and its consequences as soon as is practicable after the receipt
of a request for leave and provide reasonable time in which to return to work if leave
has already commenced.



How does absence from work for military service affect eligibility for
FMLA leave?

Under USERRA, absences for military service cannot disqualify an employee who
otherwise would be eligible for FMLA leave. In determining eligibility, any person who
leaves a job for military service and is granted reemployment by the same employer
under USSERA is viewed as if he or she had worked regular hours during the period of
service. Thus, each month of military service counts as a month towards the 12 months
of employment requirement. An employee’s preservice work schedule is generally used
to calculate whether or not he or she meets the 1,250 hours of work requirement. Any
regular hours missed for military service are added to the number of hours actually
worked in the 12-month period. For example, an employee who normally works 40 hour
per week and misses eight weeks of work to serve is considered as having worked those

320 hours (40 x 8) for purposes of FMLA eligibility.

. . Detailed information about the
Under what circumstances can an eligible employee take leave under FMLA s available onthe LS.

the FMLA? Department of Labor website:
The FMLA permits an employee to take leave from work under the following www.dol.gov/esa/whd/fmla/.

circumstances: . ,
Fora basic overview of the

> the birth of a child of the employee; FMLA, see the FMLA Fact Sheet:
dol.gov/esa/regs/compliance/
> the placement with the employee of a child for adoption or foster care; whd/whdfs28.htm.
> when the employee is unable to work because of a serious health Family members of wounded
condition; and service members should consult

theirsupervisor, union repre-

> to care for a close family member (spouse, child or parent) with a

. .. . . . . sentative, oremployer’s human
serious health condition. It is this circumstance that is most pertinent to e e ¢
resources department regard-

ing their eligibility for FMLA
Close family members consist of parents (including foster and adoptive parents, but not leave.

family members of wounded service members.

“in laws”), spouses and children (including adopted and foster children).

NOTE: The FMLA only grants leave to the parents of a child over 18 years of age when
the child is “incapable of self-care” because of “a mental or physical disability,” as defined
by government regulations. A person is “incapable of self-care” if he or she needs active
assistance or supervision to provide daily self-care in three or more designated activities.
The list of such activities includes grooming, bathing, dressing, eating, cooking, cleaning,
shopping, taking public transportation and other basic tasks.

Does the FMLA provide for paid leave?

No, the FMLA only guarantees 12 weeks of unpaid leave during a 12-month period.
However, an employee may elect, or an employer may require the use of accrued
vacation days, sick days, personal days or other forms of paid leave as part of the 12
weeks before granting additional unpaid leave. Once the employee exhausts all forms of
paid leave, the FMLA guarantees additional unpaid leave until the 12-week limit has
been reached. Employees should inquire about whether their employer requires the use
of accrued paid leave towards the 12 weeks of FMLA leave.
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How does the FMLA protect job status and benefits?

For most employees, the FMLA guarantees the right to return to the same job or a job
with identical pay, benefits and status. However, “key employees” (usually the highest
paid 10%) may not be entitled to full reinstatement upon return from leave because of
the critical role they serve within their employer’s organization.

Must the 12 weeks of leave be taken all at one time?

No. The 12 weeks of FMLA leave need not be taken consecutively. An employee might
elect to take a reduced work schedule or an intermittent leave schedule.

How is the 12-month period determined?

Employers may elect to grant leave based on any of the following 12-month periods:
> the calendar year;

> any fixed 12-month leave year, such as a fiscal year or a year from the
“anniversary” of the date the employee began work;

> the 12-month period from the date an employee first begins FMLA leave;

or

> a “rolling” 12-month period starting backwards from the date an employ-
ee uses FMLA leave.

Employees should inquire about their employer’s policy for determining the 12-month
period when planning to take FMLA leave.

Must an employer maintain health care coverage while an employee is on
FMLA leave?

Yes. During FMLA leave an employer must maintain an employee’s health benefits
coverage under any group health plan. Employees on FMLA leave may be required to
pay their employee share of the health benefit premiums while on leave or upon return
to work.

When and how must an employee give notice of the intent to take
FMLA leave?

Except in extraordinary circumstances, an employee is expected to provide oral or
written notice within one or two working days of learning of a need for leave. Such
notice is generally required to be given at least 30 days prior to the first date of the FMLA
leave, but there are exceptions when such notice is not practicable. An employee’s
spouse, family member or other spokesperson may provide the notice on his or her
behalf if the employee is unable to do so personally.

An employee generally should provide oral notice (in person or via telephone) of his or
her need to take leave. However, other forms of notice such as fax or email are also
sufficient. The employee does not need to mention the FMLA specifically (the
employer has the responsibility to designate the leave as FMLA leave, as discussed
above), but he or she must state the reason for the leave (serious illness, caring for a
wounded family member, etc.). The employer is expected to request any further
information needed to determine if the employee qualifies for FMLA leave.
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Employers may require employees to comply with their usual procedures for requesting
leave, but they cannot deny FMLA leave as long as timely oral or other notice is given.
In any case, employees should do their best to comply with their employer’s policies
whenever they can.

What type of permission must an employee receive from an employer in order
to take leave under the FMLA?

It is an employer’s responsibility to designate leave as FMLA leave, and to give prompt
notice of the designation to the employee. The employer must provide written
confirmation that the leave being taken is FMLA leave and should do so within one
or two business days after receiving notice of the need for leave. FMLA leave can be
designated retroactively, but it can only be done so while the leave is in progress, or
within two days of the employee returning to work at the end of the leave. Therefore, it
is important for an employee who has not received written notification to confirm the
designation of FMLA leave with his or her employer while the leave is still active.

What types of information may an employer request to verify an employee’s
need for FMLA leave?

Upon receipt of a request for leave, an employer may make certain inquiries and may
request medical certification to establish either that the employee’s medical condition
qualifies for FMLA or the employee is in fact needed to care for a family member,
whichever is relevant.

It is important to note, however, that the employer does not have a right to see the
employee’s (or family member’s) medical records as part of the medical certification. In
any event, an employer must ask the employee’s permission prior to contacting the
employee’s health care provider when verifying the medical certification. In addition,
such an inquiry may not seek additional information regarding an employee’s (or family
members’) health. An employer who wants a second opinion may require an employee
to obtain additional medical certification at the employer’s expense.

If FMLA leave is sought because of a family member’s condition, an employer may
require the employee to provide reasonable documentation of family relationship, such
as a written statement from the employee, a court document or a child’s birth certificate.

An employer is also permitted to require that an employee provide periodic reports on
his or her status and plans to return to work.

Does the FMLA cover leave taken for physical therapy?

Yes. The FMLA permits employees to take leave for “continuing medical treatment by
a health care provider,” which may include absences to attend physical therapy.

What happens if an employee needs more than 12 weeks of leave in
a 12-month period?

An employer is not obliged to guarantee job protection beyond the 12-week limit
within the set 12-month period.

The Department of Labor’s
FMLA elaws advisor can help
individuals determine their
rights underthe FMLA. Visit

www.dol.gov/elaws/fmla.htm.

Individuals who wish to file a

complaint with the Department

of Laborshould contact the
nearest office of the Wage and
Hour Division. To findyour
local Wage-Hour Office, visit
www.dol.gov/esa/contacts/
whd/america2.htm, orcall
(866) 4-US-WAGE

((866) 487-9243).
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Does workers’ compensation leave, leave taken due to pregnancy and
maternity leave, count towards the 12 weeks of FMLA leave?

Yes. Leave for worker’s compensation, pregnancy and maternity leave may all be
counted against an employee’s entitlement to 12 weeks leave under the FMLA, if the
employer designates them as such. Employees who have taken FMLA leave for any of
these reasons during the past 12 months should take that into account when requesting
further leave.

What if an employer refuses to grant an employee leave under the FMLA?

The FMLA makes it illegal for an employer to interfere with or deny the exercise of any
right guaranteed by the FMLA. In addition, it is forbidden for employers to discharge or
discriminate against anyone who opposes practices that are illegal under the FMLA.
Victims of FMLA violations may file a complaint with the Department of Labor or bring
a suit against a covered employer who refuses to comply with the FMLA. See Chapter
10, Legal Assistance, for more information on obtaining legal representation.

The Servicemembers Civil Relief Act (SCRA)
What is the SCRA?

The SCRA is a federal law passed in 2003 that allows service members (and their
families) to postpone or suspend certain civil obligations so that they can focus on their
military service duties. The SCRA is an amendment to the Soldiers’ and Sailors’ Civil
Relief Act, which was first passed during World War I. The following discussion will
cover five of the main protections available to service members returning from active duty:

> reinstatement of health insurance coverage after military service;
> interest rate caps on debt;

> temporary relief from eviction;

> termination of leases on real estate and automobiles; and

> delay of court and administrative proceedings.

The SCRA creates a number of other rights for active duty service members: exclusion
of one’s period of military service from a statute of limitations (the time period in which
a service member has to take action to enforce legal rights); limits on creditors” ability to
foreclose on a service member’s mortgaged property (for example, a home) during
military service and for the 90-day period directly thereafter; permitting service mem-
bers to request deferment of certain life insurance premiums and other payments for the
period of military service and two years afterwards; and the right to suspension of insur-
ance coverage for professional liability (for example, malpractice insurance for lawyers
and doctors) during military service as well as reinstatement of coverage after service
without an increase in premiums. For detailed information about these and other rights

under the SCRA, visit www.uscg.mil/legal/la/topics/sscra/about_the sscra.htm.
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How can a service member reinstate health insurance upon termination or
release from service?

The SCRA guarantees that all service members ordered to active duty can reinstate
health insurance policies that were in effect when their military service began, as long as
they ended at some point during military service. This provision allows self-employed
individuals to suspend coverage while on active duty and prevents insurance companies
from refusing to reinstate coverage because of “pre-existing” conditions that arose before
or during service. The service member must submit a written request for reinstatement
accompanied by a copy of his or her orders and release from active duty within 120 days
of the end of military service for the SCRA protections to apply. Service members who
return to their prior employers are guaranteed reinstatement of employer provided
insurance by USERRA. Under both USERRA and the SCRA, conditions determined by
the VA to be disabilities incurred or aggravated by military service may be excluded from
coverage by the reinstated policy. Generally, the SCRA and USERRA prohibit
employers and insurance companies from subjecting reinstatement of health insurance
to a waiting period or an exclusion from coverage.

How does the SCRA affect interest rates on debt?

The SCRA creates a cap on the interest rate certain service members (and their spouses)
must pay on debts incurred before military service. If a service member can show that
military service has materially affected his or her ability to repay a loan taken before
active duty, any interest above 6% charged during military service must be forgiven. The
disabled service member is not required to pay it.

The interest rate cap provided by the SCRA applies to all service members except those
whose ability to pay was not materially affected by their military service. Essentially, if
the service member’s income was reduced or his or her expenses increased as a result of
the military service, the interest rate cap should apply. However, in order to obtain the
reduced interest rate, the service member must provide written notice to the creditor
along with copies of his or her orders for active duty within 180 days of the end of military
service. The SCRA also prevents creditors from accelerating principal payments, and
requires them to reduce monthly payments due in order to reflect the lower interest rate.
Interest on debt incurred after entering active duty is NOT subject to the 6% cap.

Can a service member cancel a lease because of military service?

Under many circumstances, the SCRA permits a service member to cancel a lease due to
military service. For example, if a service member entered into a lease before entering
the military service, the service member may cancel the lease by providing a copy of his
or her military orders. If the lease was entered into after the start of military service, the
service member can cancel the lease if he or she receives orders for a permanent change
of station (PCS) or deployment for more than 90 days. The SCRA generally applies to
both residential and business leases.

Can a service member be evicted if military service makes paying rent
difficult?
The SCRA may allow a service member to avoid eviction for a period of time (usually

three months) if the service member can show that his or her ability to pay rent is
materially affected by military service. In general, a landlord cannot evict a service
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member (or dependents of a service member) during military service without a court
order. If the service member cannot pay rent because of military service, the court may
delay the eviction for 90 days or longer. The SCRA does not guarantee that a court will
delay eviction proceedings and does not excuse a service member from paying rent.
Failure to pay rent may still result in both military and civilian legal consequences,
including eviction. This provision only applies to personal residences for which the
monthly rent is below a certain amount.

NOTE: Service members and their families who believe that military service has
materially affected their ability to pay rent should seek legal assistance right away; they
should not simply stop paying rent. See Chapter 10, Legal Assistance, for information on
obtaining legal representation.

Can a service member cancel a lease on a car due to military service?

Generally, yes, as the SCRA also applies to automobile leases. A service member may
cancel an automobile lease entered into before military service if he or she is ordered to
active duty for 180 days or more. The same rule applies if a service member on active
duty leases a car and subsequently receives orders for a PCS outside the continental
United States or is ordered to deploy with a military unit for more than 180 days. Aswith
a lease on a home, the service member must notify the owner of the automobile in
writing. The service member must also return the automobile to the owner within 15

days of cancelling the lease.
How does the SCRA protect service members in court proceedings?

The SCRA provides for temporary suspension of court and administrative proceedings
brought against service members during their military service and for 90 days afterwards.
Service members who cannot appear in court because of active duty, sickness or injury
can request in writing that the proceeding be postponed for 90 days or more.

In addition, the SCRA allows a service member to reopen a default judgment (i.e., a
judgment against the service member because he or she failed to appear) if it was issued
against the service member either while he or she was on active duty or during the 60
days following his or her military service. To reopen a default judgment, the service
member must apply to the court within 90 days of the end of military service and show
that his or her ability to make a defense was materially affected by military service, and
that he or she has a defense to at least some part of the action.

How does the service member enforce his or her rights under the SCRA?

In most cases, the protections offered by the SCRA are not automatic, and they
require some action on the part of the service member, such as sending a letter or other
notification to a landlord or creditor. Generally, notification must be sent within a
specified period of time after the end of the relevant military service. Any service
member who believes his or her rights under the SCRA have been violated, or believes
that he or she is entitled to protection under the SCRA, should seek legal assistance as
soon as possible from a military legal assistance attorney or a civilian lawyer. See Chapter
10, Legal Assistance, for details on how to find and hire a lawyer.
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